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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KRISTOPHER ERIK HOWELL,
)
)
Defendant-Appellant.
)
____________________________________)

NOS. 44995 & 45068
ADA COUNTY NOS. CR-FE-2015-8772
& CR-FE-2015-5699
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Kristopher Erik Howell pled guilty to one count of
possession of methamphetamine. He received a unified sentence of seven years, with two years
fixed. In a separate case, Mr. Howell pled guilty to one count of grand theft by receiving stolen
property. He received a unified sentence of seven years, with three years fixed. The district
court retained jurisdiction in both cases. Although he was initially placed on probation in both
cases, after he admitted to violating the terms of his probation, his probation in both cases was
revoked.
On appeal, Mr. Howell contends that the district court erred in revoking his probation
because it mistakenly found Mr. Howell had two prior felony convictions, and the district court
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abused its discretion by failing to reduce his sentence or place him back on probation in light of
the additional information submitted in conjunction with his Idaho Criminal Rule 35
(hereinafter, Rule 35) motion filed in the methamphetamine case.

Statement of the Facts and Course of Proceedings
Supreme Court Docket No. 44995 (Ada County district court case number CRFE-20158772 (hereinafter, “the methamphetamine case”)) and Supreme Court Docket No. 45068 (Ada
County district court case number CRFE-2015-5699 (hereinafter, “the theft case”)) have been
consolidated for appellate purposes. (R., p.2.)
In the methamphetamine case, a search warrant was executed on Kristopher Howell’s
home.

(PSI, p.81.) Inside the home was a syringe with a liquid which tested presumptively

positive for methamphetamine and a clear glass pipe with residue which were identified as
belonging to Mr. Howell. (R., p.83.) Mr. Howell was charged by Information with one count of
possession of methamphetamine and one count of misdemeanor possession of drug
paraphernalia. (R., pp.40-41.) The State also charged Mr. Howell with a persistent violator
sentencing enhancement; however, Mr. Howell opposed the amendment, asserting he did not
have two prior felony convictions. (R., pp.46-47, 52-54, 68-70.) Pursuant to a plea agreement,
Mr. Howell pled guilty to one count of possession of methamphetamine and the paraphernalia
charge was dismissed. (R., pp.84-91.)
In the theft case, Mr. Howell used another person’s credit card(s) to purchase gas and a
cell phone totaling $166.99. (PSI, pp.3, 5; R., pp.202-203.) Based on these facts, Mr. Howell
was charged by Information with one count of grand theft by possession of stolen property and
two counts of criminal possession of a financial transaction card. (R., pp.167-168.) Pursuant to
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a plea agreement, Mr. Howell pled guilty to one count of theft and the remaining charges were
dismissed. (R., pp.180-187.) The cases were set together for sentencing. (R., p.196.)
The district court imposed a sentence of seven years, with two years fixed, for the
methamphetamine case, and seven years, with three years fixed, for the theft case, but retained
jurisdiction over Mr. Howell in both cases. (R., pp.93-95, 198-200.) The district court ordered
the sentences to be served concurrently. (R., p.94.) After his period of retained jurisdiction, the
district court placed Mr. Howell on probation for seven years in both cases. (R., pp.103-107,
207-211.)
In 2016, the State filed a report of probation violation alleging that Mr. Howell used
methamphetamine, changed residence without first obtaining permission of his probation officer,
failed to pay his fines, fees, costs, and restitution, and absconded from probation. (R., pp.108114, 212-218.)

Mr. Howell was arraigned for the probation violations in both the

methamphetamine case and the theft cases together, and the district court continued to handle the
cases together. (R., pp.118-119, 223-224.)
After Mr. Howell admitted to violating some of the conditions of his probation, the district court
revoked his probation on both his methamphetamine and his theft cases. (2/6/17 Tr., p.5, L.4 –
p.6, L.17; R., pp.127-129, 232-234.)

Mr. Howell filed a motion seeking leniency in the

methamphetamine case,1 and submitted additional information in support of his motion.
(R., p.130; Augmentation, pp.1-14.) The district court denied the motion without a hearing.
(Augmentation, pp.15-16.) Mr. Howell filed a timely notice of appeal. (R., pp.131-133, 236238.)
1

Although Mr. Howell filed an Addendum to Motion for Reconsideration of Sentence in the
theft case, it was filed on August 1, 2017, 124 days after the Judgment Revoking Probation was
entered, and it was therefore untimely filed pursuant to Idaho Criminal Rule 35(b).
(Augmentation, pp.17-30.)
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ISSUES
I.

Did the district court err when it revoked Mr. Howell’s probation in both cases?

II.

Did the district court abuse its discretion when it denied Mr. Howell’s Idaho Criminal
Rule 35 Motion in his methamphetamine case?

ARGUMENT
I.
The District Court Erred When It Revoked Mr. Howell’s Probation In Both Cases
Mr. Howell asserts that the district court erred when it revoked his probation and
executed his original aggregate sentence of seven years, with three years fixed, because the
district court erroneously believed Mr. Howell had two prior felony convictions. He also asserts
that the violations did not justify revoking probation, especially in light of the goals of
rehabilitation and the fact that the protection of society could be best served by his continued
supervision under the probation department.
There are generally two questions that must be answered by the district court in
addressing allegations of probation violations: first, the court must determine whether the
defendant actually violated the terms and conditions of his probation; and second, if a violation
of probation has been found, the trial court must then decide the appropriate remedy for the
violation.

State v. Sanchez, 149 Idaho 102, 105 (2009). “The determination of whether a

probation violation has been established is separate from the decision of what consequence, if
any, to impose for the violation.” Id. (quoting State v. Thompson, 140 Idaho 796, 799 (2004)).
Once a probation violation has been found, the district court must determine whether it is of such
seriousness as to warrant revoking probation. State v. Chavez, 134 Idaho 308, 312 (Ct. App.
2000). However, probation may not be revoked arbitrarily. State v. Adams, 115 Idaho 1053,
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1055 (Ct. App. 1989). The district court must decide whether probation is achieving the goal of
rehabilitation and whether probation is consistent with the protection of society. State v. Leach,
135 Idaho 525, 529 (Ct. App. 2001). If a knowing and intentional probation violation has been
proved, a district court’s decision to revoke probation will be reviewed for an abuse of
discretion. I.C. § 20-222; Leach, 135 Idaho at 529.
Only if the trial court determines that alternatives to imprisonment are not adequate in a
particular situation to meet the state’s legitimate interest in punishment, deterrence, or the
protection of society, may the court imprison a probationer who has made sufficient, genuine
efforts to obey the terms of the probation order. State v. Lafferty, 125 Idaho 378, 382 (Ct. App.
1994).
As to the first issue before the district court, Mr. Howell concedes that he violated some
of the terms and conditions of his probation as he admitted that he had done so. (2/6/17 Tr., p.6,
Ls.1-15.) However, Mr. Howell asserts that the district court abused its discretion in finding that
his probation violations justified revocation. Mr. Howell asserts that his continued probation
would achieve the goals of his rehabilitation and the protection of society.
Although Mr. Howell’s violations were serious, they did not justify revoking his
probation.

Mr. Howell admitted to violating the terms of his probation by relapsing on

methamphetamine, failing to inform his probation officer of his change in residence, and
absconding from supervision. (2/6/17 Tr., p.6, Ls.1-15.) Mr. Howell clearly has difficulties
managing his addiction; however, Mr. Howell admitted he violated his probation and took
responsibility for his drug problem. (2/6/17 Tr., p.6, Ls.1-15; 3/26/17 Tr., p.7, Ls.23-24.) This
is clear from his expressions of remorse to the district court. (3/27/17 Tr., p.7, L.21 – p.8, L.23.)
Mr. Howell told the court he was ashamed to be back in front of it. (3/27/17 Tr., p.7, Ls.21-23.)
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Yet the district court revoked Mr. Howell’s probation without adequately considering the
progress he made while on probation. Mr. Howell had otherwise been compliant on probation—
he had not incurred new charges. (3/27/17 Tr., p.7, Ls.7-8.)
Mr. Howell asserts that the district court’s decision to revoke his probation was erroneous
where the district court mistakenly believed Mr. Howell had a more substantial criminal history
and apparently made its decision to revoke his probation based on incorrect facts: “Well, the
defendant comes before the Court with a very significant prior record starting out as a juvenile
. . . He’s been racking up offenses for a significant period of time . . . When he was sentenced
on this case originally, he had picked up his third and fourth felony convictions.” (3/27/17
Tr., p.9, Ls.3-19.) As set forth in Section II, Mr. Howell disputes the district court’s conclusion
that he had a juvenile record or that these were his third and fourth felony convictions.
The district court revoked Mr. Howell’s probation because that it did not see any reason
to believe he would “stick around” and complete probation.

(3/27/17 Tr., p.10, Ls.8-11.)

However, the district court erred in failing to place more weight on the fact that Mr. Howell had
been accepted into three treatment programs. (3/27/17 Tr., p.6, L.20 – p.7, Ls.6.) Mr. Howell
even had employment lined up upon his release—his employer of five years was present in the
courtroom to testify at the probation disposition hearing that Mr. Howell was a great employee.
(3/27/17 Tr., p.6, L.25 – p.7, L.3.) Mr. Howell was also doing well in custody as a jail worker.
(3/27/17 Tr., p.7, Ls.9-10.)
Mr. Howell told the district court:
Judge Bail, basically I’m pretty ashamed to have to be in front of you again
dealing with this matter. I obviously have a problem with drugs. I’m learning
about that. I’m learning the hard way. When I get good opportunities that are
given me, I often screw things up and I get unfocused in the whole thing. And I
just -- I believe that I’ve found a program that’s going to work for me. I have
been attending Pastor T’s program ever since I’ve -- ever since I’ve been
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incarcerated every week. And it’s a faith-based 12-step program that I think will
help me because ultimately I don’t want to be like this anymore.
...
I know that I really don’t deserve anymore chances, but I’m asking for one more
today. I’d ask for the mercy of the Court to sentence me to Victory in Christ, to
which I’ve been accepted, and continue my probation.
(3/27/17 Tr., p.7, L.21 – p.8 L.18.)
In light of all of the evidence that was presented to the district court, it abused its
discretion when it revoked Mr. Howell’s probation.

II.
The District Court Abused Its Discretion When It Denied Mr. Howell’s Rule 35 Motion In Light
Of The New Information Offered
Mr. Howell contends that the district court’s denial of his motion for leniency in his
methamphetamine case represents an abuse of discretion.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency which may be granted if
the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994). “The criteria for examining rulings denying the requested leniency are the same as those
applied in determining whether the original sentence was reasonable.” Id. “If the sentence was
not excessive when pronounced, the defendant must later show that it is excessive in view of
new or additional information presented with the motion for reduction. Id.
Mr. Howell asserts that his sentence should have been reduced in light of the new
information submitted in conjunction with his Rule 35 motion. Mr. Howell asserts the district
court’s denial of his motion for modification of his sentence represents an abuse of discretion.
In support of his motion for sentence reduction, Mr. Howell submitted a memorandum.
(Augmentation, pp.6-18.)

The memorandum contained additional information regarding
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Mr. Howell’s criminal history.

(Augmentation, pp.7-18.)

Mr. Howell clarified the district

court’s erroneous statements at sentencing, that is, Mr. Howell believes he did not have two prior
felony convictions. (Augmentation, pp.7-8.) He provided documentation to the district court in
support of this clarification; namely, documentation from his two Florida cases. (Augmentation,
pp.13-14.) The district court also erroneously believed Mr. Howell had a juvenile criminal
record.2 (3/27/17 Tr., p.9, Ls.3-5.) Again, Mr. Howell asserts that this is inaccurate information,
and he sought to correct the court’s misapprehension.

(Augmentation, p.8.)

In the

memorandum, Mr. Howell asked the court to modify his concurrent sentences to an aggregate
sentence of three and one-half years, with one and one-half years fixed. (Augmentation, p.7.)
In denying Mr. Howell’s motion, the district court did not address any of the specific
information submitted in support of the motion, but simply issued a generic order denying the
Rule 35 motion. (Augmentation, pp.19-20.) The district court wrote, “The Court stated its
reasons for the sentence it imposed on the record at the time of sentencing. All of those reasons
remain valid. No information has been submitted which warrants changing the sentence. The
sentence was fair.” (Augmentation, p.20.)
In light of the new and additional information submitted by Mr. Howell in support of his
Rule 35 motion, the district court abused its discretion by not placing Mr. Howell back on
probation and by failing to reduce his sentence in the methamphetamine case pursuant to his
Rule 35 motion.

2

The PSI packet contains a “Case Progress Dockets” in which a “Howell, Christopher E” was
adjudicated as a juvenile in Florida for obtaining lodging or food with intent to defraud. (PSI,
p.40.) It is not entirely clear whether this person is Mr. Howell as he has asserted that the
information regarding his juvenile record is inaccurate, and that he never had a [criminal] record
as a juvenile. (Augmentation, p.4.)
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CONCLUSION
Mr. Howell respectfully requests that this Court remand his cases to the district court for
a new probation violation disposition hearing. Alternatively, he requests that this Court remand
his cases to the district court with an order that he be placed on probation in both cases or that
this Court reduce the sentence in his methamphetamine case as it sees fit.
DATED this 14th day of November, 2017.

___________/s/______________
SALLY J. COOLEY
Deputy State Appellate Public Defender
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CERTIFICATE OF MAILING
I HEREBY CERTIFY that on this 14th day of November, 2017, I served a true and
correct copy of the foregoing APPELLANT’S BRIEF, by causing to be placed a copy thereof in
the U.S. Mail, addressed to:
KRISTOPHER ERIK HOWELL
INMATE #117043
SAWC
125 N 8TH WEST
ST ANTHONY ID 83445
DEBORAH A BAIL
DISTRICT COURT JUDGE
E-MAILED BRIEF
RANSOM BAILEY
ADA COUNTY PUBLIC DEFENDER
E-MAILED BRIEF
KENNETH K JORGENSEN
DEPUTY ATTORNEY GENERAL
CRIMINAL DIVISION
E-MAILED BRIEF
__________/s/_______________
EVAN A. SMITH
Administrative Assistant
SJC/eas
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